The European Commission (EC) has proposed expanding the European Defence Fund, an initiative to fund defense technology developed in Europe. As a general matter, only European firms would have access to the fund for development, and participating European nations would need to commit themselves to purchasing the defense materiel developed under the fund.
In effect, this could lock U.S. firms out of billions of euros worth of European defense procurement over the coming years-despite long-standing reciprocal agreements under which the U.S. and its European allies agreed to open their defense markets. The fund was announced quietly last year and now, in the shadow of a trade war launched by the Trump administration, has evolved into a substantial potential barrier in the transatlantic defense market, and potentially another brick in a rising wall of protectionism between the U.S. and Europe.
European Union's Efforts to Open Procurement Markets-The European Defence Fund arose against the backdrop of long-standing efforts by the EU to pressure other nations, including the U.S., to expand access to their procurement markets. The EU "International Procurement Instrument," for example, was first proposed in 2012 as a regulation that would allow European governments to discriminate against nations which refuse to cooperate in negotiations on opening procurement com/world/eu-to-block-uk-and-us-from-e13-billion-european-defence-fund-programme-a-bid-toguarantee-member-states-security-4508597 .html, the proposed implementing regulation was less than clear on this important point.
On one hand, the EC's proposed regulation was explicitly protectionist. The EC noted that because the fund "aims at enhancing the competitiveness, efficiency and autonomy of the Union's defence industry," only entities "established in the Union or associated countries and not subject to control by non-associated third countries or non-associated third country entities" (such as U.S.-based firms) "should in principle be eligible for support." Furthermore, the proposed regulation warned, "in order to ensure the protection of essential security and defence interests" of the EU and its member states-a phrase that normally signals a derogation from open-market obligations under trade agreements-"the infrastructure, facilities, assets and resources used by the recipients and their subcontractors in actions supported by the Fund should not be located on the territory of non-associated third countries." Taken on their face, these provisions would seem to mean that no part of the work supported by the fund could be done in the U.S., or by a U.S.-based or -controlled contractor or subcontractor.
At the same time, however, the proposed regulation seemed to leave the door open to possible involvement by U.S. firms. "In certain circumstances," said the proposed regulation, "if this is necessary for achieving the objectives of the action, it should be possible to derogate from the principle that recipients and their subcontractors should not be subject to control by non-associated third countries or non-associated third country entities." To involve a non-European firm, applicants would have to show that "relevant and strict conditions relating to the security and defence interests of the Union and its Member States are fulfilled," and the "participation of such entities should not contravene the objectives of the Fund." The proposed regulation did not explain, however, what the "strict conditions" are; nor did it explain when, exactly, participation by a non-European firm might "contravene the objectives of the fund."
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